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An ADDRESS o 


A rell of a ColLxokE. 


878, 


8 you eontiuded our „ its. cony 

verſation upon the fight of ap- 

peal, with a requeſt. that 1 

would draw out my ſentiments 

upon that ſubject more at large, for your 

cooler and more mature conſideration; I 

ttake this opportunity of preſenting you with 

2 them accordingly, not indeed in fo full and 

F comprehenſive a manner as the importance 
' | of the fubje& may ſeem to demand, but as 
much ſo at leaſt as you could well expect, in 

ſo ſhort a time, and amidſt ſuch a * of 

| —_— ene 


e en the caſe of Mr. — gave 
tiſe to the. queſtion you are ſo defirous to 
ſee _ canvaſſed, I ſhall not enter at pre- 

„ 1 ſent 


(6) 


ſent into any conſideration of its merits; | that 
; being no further a matter of importance: to 


the body of the univerſity, than as it may 
happen to affect their general claim to an 
appeal, by being made a precedent in its 
favour, or otherwiſe. To them it is in 
reality a matter of indifference, whether the 
ſentence pronounced on him be confirmed 


or not; all they can be ſappo! (ed to want is, 


to have his appeal admitted, and the cauſe 
reheard; and therefore the ſingle queſtion 


to be conſidered is, whether this 7 a or 


6 85 not -” done accordingly. 
Tur for all grievances there is or ought 
to be ſome method of redreſs provided, is 
a poſition, the general truth of which I ſhall 
not conteſt : but ſtill you muſt permit me 
to underſtand it with ſome reſtrictions and 


limitations. There is a great difference to 


be made, between the acts of men in a pri- 


vate, and in a judicial capacity : for every 
wrong done in the former, they are and 
may be made accountable ; but where it is 


done in the latter, it frequently happens 
they can not. The verdict of a jury, for 


inſtance, may perhaps be wrong, and con- 


e e extremely prejudicial to a perſon 
__ whoſe 


(5) 


whoſe eaſe 8 beſkes chem; 7 an 
yet for this, as being a mere error of judg- 
ment, they ſhall not be liable to any attaint. 
Is it not poſſible at leaſt, that the deciſion 
of the ſupreme court of judicature itſelf may 
be erroneous alſo ; and yet in this caſe, not 
ſo much as a N can be. obtained. 
Here then are inſtances, to which this ge 
neral rule is not applicable: for in the for- 
mer the agents may not be accountable, 
though their act be adjudged wrong, and 
as ſuch reverſed ; and in the latter, what- 
ever hardſhip may be incurred, there is nei- 
ther hope nor poſhbility of redreſs. What 
therefore are we to underſtand from this 
maxim of yours? not, that a remedy is, or 
can be provided againſt every poſſible hard- 
ſhip ; not, that a number of juriſdictions are 
or ought to be eſtabliſhed, each of which is 
to rectify | the errors or. abuſes in that 
which is immediately ſubordinate to it; but 
only, that there ſhould be ſome competent 
means of redreſſing the i injuries we receive 
from private perſons, ſomè proper method 
of preventing the perverſion of power in 
thoſe, Who happen to be inveſted with pub- 
lick authority. But what particular means 
of redreſs ſhall be provided; whether con- 
p B 2 -— —— _ 


(. 
Enes tw it judicature; or extended by dns | 
peal or otherwiſe to ſeveral z what hands avs 
| thority ſhall be lodged in; what preeiſe 
| bounds ſet to it; and how far the perſon in- 
veſted with it mall be accountable to any o- 
ther or higher tribunal; are all of them 
Points, that ſtil muſt, and will depend up- 
on the direction and appointment of each 
particular founder and legiſlator. Accord- 
ingly, if we conſider the policy of the law 
of our country, we ſhall find a variety of 
remedies provided in ſome caſes, a deter- 
minate method of in others; fome 
piroceſſes are liable to be f emoved from dne 
court to another ; ſome again can only be- 
Fin and end in thefſame court. In the ſta- 
tutes of Particular colleges alſo, ſome com- 
petent authority is generally given to -one 
or more perſons, who in quality of viſitors 
are empowered to interpret ambiguities, or 
redreſs the injuries done by particular mem- 
bers to others of the ſame ſociety; but then 
their determination is final, all recourſe to 
any other juriſdiction ! is prohibited, and that . 
1 even in cafes where the grievance may poſ. 
| fibly proceed from theſ e vifitors themſelves. q 


To 
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ment of yours from analogy un. WII 
| you ſay that the vice chancelor's determina- 
tion ian matters of diſciple in the univerſity, 
_ pught not to be final; When that of the 
maſter alone, or in conjunction with the xe 
deans in — private colleges, certainly is? 


The reaſon in both caſes appears one and 
the ſame; and if ſo; why the authority * 


_ ſhould be e differen, 1 own l * not. 


e let us i for once, that 
n a perſon apprehends himſelf aggriev d 


by the vice chancellor's ſentence in a ma 
of correction, it is thought proper to g 


him a Tight of en Jer us ſuppoſe *. = 


1 ao rw > 


_ ſhall hye' ; and let us er, to — 


to whom in that caſe it might with the leaſt 
impropriety be made. Will you ſay, to the 
univerſity, in order to be referred by them 
to delegates appointed out of their own 
body? Permit me at leaſt to think other- 
wiſe, and to lay boforp you 25 rexſGhs 5 
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Ir is allowed that the vice chencetior is 


| the ſupreme magiſtrate of the univerſity in 


the * s * abſence ; that every other 


member of it, in whatever rank or ſtation, 


is bound by oath to obey him, quatenus jus 
faſque eſt ; that none of them are exempt 
from his authority; and that it is his duty to 
make them ſenſible ' of the weight of it, 


whenever they act in contempt of it, and 


of the laws it is deſigned to enforce. This 


being the caſe, can an appeal be made with 


the greateſ propriety from the vice chan- 
cellor & the univerſity, from the head to 
the body over which he preſides, to a body 


which can only aſſemble by his authority, 


and deliberate upon nothing to which he 


has not given his previous approbation ? In 


every conſtitution of this. kind, as there are 


certain rights and privileges reſpectively be- 


longing to the head and its ſeveral mem- 


bers, eee probably do and ever will 


ſubſiſt 


»The rude A to obſerve once for all, that the 


whole power of the chancellor devolves upon the vice chan- 


cellor in his abſence. 


Quicquid ſtatutis noſtris vel * cells facien- - 


dum attribuitur, in ejus abſentia hoc idem a procancellario 


fat. = 8 
| Statut. Begin Eliz. c. 42. 


ſubſiſt of encroachments on one ide; and 
perhaps on both; | theſe are apt to beget a 
diſlike and diſapprobation of each othet's acts, 
and from thence an inclination to reverſe 

them is not very remote: and if to this be 
added, that the perſon who apprehends him- 
ſelf aggrieved may happen to be a member 
of the ſenate, and as ſuch may poſſibly bear 
with indignation the thought of having any 
part of his conduct judicially animadverted 
upon; if it be further conſidered, that his 
particular friends and acquaintance may poſ- 
ſibly think the ſame in his caſe, and that all 


the advocates for and the warm aſſerters of 


independency will be ſure to think fo in every 


caſe ;' I do and mult ſay, that the vice chan- + 


cellor's ſentence would come with leſs pro- 


|  priety before, and be leſs likely to meet with 
a candid and impartial examination from, 
thoſe perſons to whoſe review you would 


have it ſubmitted, than any others. The 


danger of partiality in the cafe I have men- 
| tioned, is ſurely at leaſt full as great, as in 
matters of a nature merely civil; and yet 

Mr. Tabor, who was regiſtrer of the univer- 


ſity in the reigns of Jambe and Charles the 


firſt, ſays, when ſpeaking only of the latter, 


4 _ been obſerved, that yu vice chancellors 
Have 
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have dilayed or put off mens-eauſes ate a Py 
ul Saller z fearing partial lee, ? 


Nox let! it by _Y that the fee oh 


efhion would lye- againſt appeals, in cauſes 
that are merely forenſick : for there the 
viee chancellor cannot be made a party; 
breaehes of the peace or diſcipline of the 
univerſity are not there inquired: into as 


ſuch; and, in ſhort, the judgment of the vice 
chancellor only, and not his power and au- 


thority, is hen ee auch <alled in 
—_ V 


ir in py aber corporate 


| bodies I ever heard of, that of the univer- 
ſity of Oxford not excepted, nothing of that 


kind has been eſtabliſhed, In collegiate 
foundations particularly, no at of diſcipline 
of the head was, I fancy, ever liable to be 


reverſed by any of the ſubordinate mem- 
bers ; though they are generally his conſti- 


tuents, and in conjunction with him, in 
the en manner as the univerſity with the 


concurrence of the vice chancellor, may be 
and ſometimes are empowered to make a 


kind of ſtatutes or by-laws, Nay, I am 


even inclined t to think, that in caſe you yours 
ſelf 


3 Fs "Ty ) 
Gifattrentchociend to new model the ſtas _ 
tutes of your own college, you would not 
chuſe to veſt in your brethren, the fellows, 
| ſuch a power of controlling the acts of the 

maſter; and why a limitation of the ſame 
nature ſhould be thought more reaſonable; 
in the caſe of the ſupreme magiſtrate of the 

Oy i own en at a Toſs to e 

I Have this far eximined: he Enter in 
a and abſtracted from all conſidera- 
tions of what the conſtitution of the uni. 
verſity really is or is not, in order to ſhew 
you, that ſome of your arguments are of 
too vague and indeterminate a nature, and 
admit of too many reſtrictions and limita- 
tions, to anſwer the purpoſe for which you 
alledge them; and that others, however 
capable of affording a kind of preſumptive 
evidence of a right of appealing ſomewhere, 
_ conclude ſtrongly againſt the reafonables 
neſs of directing it to that tribunal at feaſt: 
for the eſtabliſhment of which on have io 

wn . e 
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Bur it is now high time to quit dees 
tions, and proceed to facts; to ſuſpend our 
YE into what the conſtitution” of the 
4 \: G0 ja. univer- 


— — * 
— 
eee 
CO 


EPF 


1 


— FOR, tr rr 
* 


(14) 
univerſity might have bern, and cvolly and 
75 * examine n in — 0 
; #7 tp it is. } 


1 SHALL mts; that the . & - 
Cambridge | is, as it has generally been ſups / 
poſed to be, a corporation by preſcriptions 
that z power of making by-laws is inciden- 


tal to every corporation as ſuch; and con- 


ſequently, that thoſe made by our prede- 
eeſſors in remote times were enacted by a 
competent authority. I ſhall alſo wave in- 


quiring for the preſent, how far theſe have 


been fince- abrogated ; and proceed to exa- 
mine, whether, upon a ſuppoſition of their 
validity, a right of — from the vice 
| Chancellor's ſentence in s of diſcipline, 


vor a or could not be warranted by ent. 


IN hs: 3 1 4 6 : 


cancellario, which you. fo particularly. re- 


Annemie to my peruſal, there are two 
cCaſes diſtinguiſhable from each other. The 


firſt is, that of perſons exacting private re- 


venge, and refuſing when called upon to 


make ſuch fatisfaction as the chancellor or 


univerſity might think proper, for Which 
. 60. are ordered to be * the univer- 


ſity 


CE 


CF 7 
fity-within three days: the foeond: ſubjeQs 
perſons contra cancellariiquoque prohibi- 
tionem colluctantes, & alias ſibi inobedi- 
entes, & contumaces, to the like puniſh- 
ment of expulſion. In the former caſe, 
there is no difference or exception of per- 
ſons; but in the latter there is in the follow 
Ing words, Verum fi magiſtri regentes, vel 
aliquis eorum contra cancellarium colluQtans, 
vel alias inobediens extiterit, eorum cauſa 
per electas ab alis regentibus . perſonas. 
tractetur & terminetur.” Let me aſk now 
what can be inferred from hence? Nothing 
certainly prejudicial to the chancellor's ju- 
riſdiction, where a regent at leaſt is not the 
offender. Every other perſon is plainly and 
clearly ſubjected to it; if they had not been 
ſo, the regents would have had no occaſion 
for an expreſs clauſe of exception, in order 
to exempt themſelves. I would aſk alſo, 
what can be inferred even from this ex- 
.emption ? A right of appeal certainly can 
not. A regent, on the footing of this ſta- 
| tute, cannot be tried at all by the chancellor; 
the cognizance of his offence, and that zz 
the” firft inſtance, is expreſsly given to.ather - 
judges, regents probably, and to be chaſen 
8 80 9 8 whence it is plain, that if 
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1 | this law: was even now in force, the benefit 
olf it could not be extended to your elder 
Prethren the non regents. It is obſervable 
1 | alſo, and particularly, from the ſtatutes de 
18 poteſtate procuratorum in defectu cancellarii, 
Th & in admiſſione ad quodlibet officium, that the 


114 univerſity, even in the caſe of a regent or 
] FH publick officer, were not authorized to take 
i cognizance of any other offences, except 
He: the chancellor neglected or declined doing 
il | it. Wherever the chancellor did take cog- 
"A naizance, as he was empowered to do, aſ- 
ſiiſted by the proctors, who, by a clauſe in 


the ſtatute de rebellantibus cancellario, were 
conſtituted his aſſeſſors, Lapprehend his de- 
termination was final; many particulars ocq- 


— 
een 


i 8 caurring in theſe ſtatutes, no way favourable 
1 ! to che ſuppoſition of any right of appeal. 
— 1 Thus in the Forma bannitionts ſcholarium, _ 

| Nos, &c. univerſitatis Cantab. cancellarius 

. [i e —predictos A, B, C, ſuis exigentibus deme- 


3 ö ! _* ritis tenore præſentium 'banzimus, ac tan- 
| : quam membra putrida a communitate uni- 
verſitatis noſtre prædictæ in his ſcriptis Pe- 
— 14 nitus ſegregamus, mandantes & firmiter in- 
33 Jungentes eiſdem quatenus infra tres dies 
pProxime ſequentes a die præſenti compu- 
1 tandos ab univerfitate pred; a ſe divertans, 
of mon 


F 
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pokes 1 eandem fullutenus reverſſri r 

and the ſtatute de pacis perturbatori bus di: 
rects, © fi contingat (quod abſit) dictorum 
ſcholarium fic delinquentium aliquem ſeu 
_ aliquos contra dictum. cancellarium vel ejus 
locum tenentem rebellem ſeu rebelles 
exiſtere in præmiſſis, quod tunc dammo per- 
Peluæ bannitionts i 200 facto ſupponantur.” A 
gain, expulſion is ordered to be inflicted 
upon the violators of the ſtatute contra fe- 
rentes arcus aut bali ;ſtas infra municipium, 
and actual excommunication is pronounced 
upon the diſturbers of the peace, and the 
impugners of the privileges of the uni- 
verſity, by that intitled de pacis perturbata- 
ribus, &c. and yet the chancellor could diſ- 
penſe with the obſervance of the one, and 
abſolve all and ſingular offenders againſt the 
other: neither of which branches of autho- 
rity could with any degree of propriety be 
veſted in him, if he had not been intruſted 
with a full executive Pete 53828 bis 


_ TrHqucn. 1 do not recollac that Joſs: 
recommended to my particular conſidera- 
tion any other ſtatute but that de rebellan- 
tibus cancellario, 1 have given the whole a 
careful peruſal, notwithſtanding the duovonre 
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with which they abound are very dtp. 
raging ; and yet I cannot find mote than 
one, upon which to found a Tight of ap- 
penal properly ſo-called. It is intitled & 
judiciis, Sc. but as the cauſes it relates to 
are all of them betwixt party and party, it 
will by no means anſwer the eee for 


— 


— ——ä—— 


i diſcipline, was when Dr. Buckmaſter was 
5 vice chancellor, viz. about the year 1 5 30 
«IT imagine ; and then the appeal was not 


ö | 124 4608 want it. 

Sill i : * CANNOT - help addi that the 1 
in precedent I-can. find of an appeal being 
1 made in theſe remoter times in a matter of 
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ro the whole then I am inclined to 

think, that your claim to an appeal in mat. 
ters merely of correction and diſcipline, 

would not derive any great ſupport from the 

old ſtatutes, even upon a ſuppoſition of their 
entire force and validity: however, if in this 

I ſhould happen to be ſomewhat miſtaken, 
ſach a miſtake could not be at all fatal to 
the cauſe I am defending ; becauſe, for the 

reaſons which I ſhall now proceed to lay 
| before you, 4855 in W are not the rule, 
by 
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I 1MAG1NE I need ſcarce remind you, 
that Mr. * — who ſome years ago uns 
dertook to defend theſe old ſtatutes, againſt 

a a perſon of great learning and eminence in 


the univerſity who maintained their utter in- 


them only, as were not repealed by the later 


\ ſtatutes of queen Elizabeth. All that ſeem. 


oppoſite to hers, he allows to be Fer- 
preſsly abrogated and reſcinded ; what he 
contends for is, that the remainder were de- 
figned to be left in force. Whatever the 
_ queen's intentions might be, I cannot think 
that Edward the VIth, her brother, meant to 
ſpare any of them; the reaſon aſſigned for 


giving his ſtatutes as mentioned in the pre- 


amble being, at antiquatis ſemiburbaris veſtris 
& obſcuris ſtatutis, & propter veruſtatem jam 
e non nn, regiis deinceps lee 
gibus, 


* gee TY argument, with an anſwer to * and his reply, 
1 in the year 1727. 


+ Statuta omnia, e & 1 
feels ſcripturis, inſtitutis noftris, aut iſtis ſtatutis adverſari 
videbuntur, abrogata & reſciſſa ſunto, reliquis ſuo robore 


mms. 
| Sara, Rei Elis. e. 50. 


validity, extended his defence to ſuch of 
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to Mr. B 
they are not conſiderable in any view, much 


(20) - 


grbus, A  noſtro latis auſpicio pareatis K La But = 
be this as it will, and even e 


ſome of theſe ſtatutes were left in force by 


the queen, it will not {till follow. that they 
are ſo at this day. For the words * re- 
ferred. to in her ſtatutes are permiſſive on- 
ly, and not imperative, and conſequently 


- theſe old ſtatutes could not derive any new 
force or vigour from. thence; and it is a 
rule with civitians, that as laws are made at 


firſt by the ſuffrages of the legiſlature, ſo 
by a tacit conſent they may be abrogated by 
diſuſe, ſuch of them at leaſt as for any con- 
ſiderable ſeries of time have not been re- 


garded and acted under, may for that ſingle 


reaſon have ceaſed to be obligatory. Such 


| parts of them as are not liable to this ex- 


ception, may be found in the appendixes 
s argument and reply; but 


leſs of any uſe in eee the _—_— 
now. before G b 


J rok my own part have reaſon to be- 
lieve, there is not ſo much as a -invle in“ 


france upon record, of any cauſe either of 


cor- | 


4 


Des the laft clauſe in the preceding note. 


„ 


correction or of a civil nature, commenced 


before any other perſon, or conducted in 
any different form and manner from that 
preſcribed or permitted in queen Elizabeth's 


ſtatutes; and particularly that no caſe can 


be produced of a regent maſter being tried 
according to the direction given in the old 
ſtatute abovementioned, intitled de rebellan- 
tibus cancellario, or of the proctors acting 
as aſſeſſors to the chancellor or his repreſen- 
tative in any cauſe of correction, though 

that is not only directed, but the direction 


declared perpetual by the ſaid ſtatute. If 


any of theſe old ſtatutes could have kept 
their ground, it is natural to ſuppoſe that 
this would, which contained two clauſes ſo 
favourable to the regents, as thoſe of ex- 
empting them entirely from the chancellor's 


juriſdiction in certain caſes, and conſtituting 


their brethren the proctors aſſeſſors to him 
in all matters of correction. The very na- 
ture of theſe privileges will not ſuffer us to 
ſuppoſe, that they would be loſt by a neg- 
lect to claim them; and the proceedings of 
Mr. + Gatford the proctor in 1632 ſhew 

He claimed the right of acting as aſſeſſor to the vice 
chancellor, and upon its being denied him appealed to the 


univerſity ; but as the vice chancellor was not inclined to 
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(23) 
us, that this was not the caſe with regard 
to the latter of them at leaſt. Some. other 
reaſon mult therefore be aſſigned for this, 


and, as it happens, a very good and indiſ- 
putable one may be given accordingly ; for 
by the 42d of queen Elizabeth's ſtatutes, 


not only all ſcholars but all the ſcholaſtici 
are declared ſubject to the chancellor's ju- 
riſdiction, and the heads conſtituted his aſ- 
ſeſſors in caufes of correction inſtead of the 
proctors. I hope then we ſhall hear no 
more of this old ſtatute, de rebellantibus can- 


rellario; for it is not only abrogated tacito 


academiæ conſenſu, but as being expreſsly 
contrary to one of queen Elizabeth's. 1 


. hall hope the fame alſo, and for the ſame 


reaſons, in regard to the ſeveral old ſtatutes 


intitled, 4e modo committendi cauſas, de can- 


cellarii potgſtate, de juriſdictione magiſtro- 


rum, de modo convincendi perjuros, and ſuch 
others, as may any way ſeem to give a ſu- 


riſdiction, which neither has been exerciſed 


admix fis appeal, he ſeems to have preſented a petition 


* { ” 


_ thereupon to the king. 


Though the appeal bad-been admitted, 'tis poſſible he 


might have taken the ſame ſtep, if the deciſion of delegates 


had been againſt him, as it moſt probably would ; for in 
che year 1636, I find an appeal made by proctor Balaam, 
in the name of his client John Byatt, from the ſentence. et 


delegates to the king. 


CT 
for many years, nor could be ſb, confiſtent- 
ly with the queen's ſtatutes given us undet 
the you ſeal i in * year 5 * . ger 

Tur old Kaner 4 z pon b 
as I have before obſerved, to cauſes betwixt 


party and party, and to no other; and as 


that is the caſe with regard to the 48th of 
the queen's ſtatutes intitled de caufis foren. 
Abus, that the latter is the rule by which all 


proceedings ought to be, as they actually 
have been, directed, is too evident ta re- 


quire any formal proof. Where a ſubſe. 
quent law, like that of which I am ſpeaks 
ing, eſtabliſhes a juriſdiction, directs the har 
ture of the proceſs, gives a right of appeal, 
_ preſcribes the manner in hich it is to be 
conducted, and the perſons to whom it ſniall 
be made, and that without the leaſt refe- 


rence to any former laws, * by which many 


particulars of the fame kind were preſcribed 
- likewiſe ; it cannot be ſuppoſed to be done 
with any other intentions, than thoſe, of di- 


geſting into one ſingle ſtatute all that Was 


thought worth retaining of the preceding 


ones, and of repealing the reſt, to prevent 


the perplexity that uſually ariſes from re- 
kerring to a multiplicity af laws upon the 
12 91 - tame 
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624) 5 
ſame ſubject, ſimilar in ſome points, but 
different from and contradictory to each o- 
ther, in many others. That queen Eliza. 
beth conſidered her's as a perfect and com- 
pleat body of ſtatutes, and intended that 
they ſhould be ſo conſidered by the univer- 
ſity, is evident from her own words in the 
preamble : and therefore we cannot well be 
eſteemed raſh, for ſuppoſing that to be the 
caſe in reſpect to any particular law, which 
was deſigned to be ſo with regard to the 
Whole. Hence I do not ſee the neceſſity 


| of proving in form, that the old ſtatutes de 
| judiciis, &c, are totally abrogated, (for it is 
1 notorious that the 48th of queen Elizabeth 
. has alone been acted under); though to ſa- 
ttisfy you of the real as well as apparent con- 
| I trariety of ſome parts of them to that of the 
i queen, I ſhall deſcend to ſome few particu- 
Mi | lars: ſuch as, the ſum depoſited in caſe 
if of an appeal, the right of appealing a ſe- 
0 cCond time, and that from an interlocutory 
1 as well as a definitive ſentence, and the time 
ii limited for proſecuting an appeal. I might 
if 1 ſay the fame alſo of the whole ſtatute, de 
i I © made veniendi ad lites ſeu diem amoris : and 
if | as the prohibition contained in that which 


WIGS | immediately precedes it, againſt — 
. i1- Bj | 
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of canon or civil law, or other -advocates- 
by profeſſion, being permitted to act as 
proctors, has never, or at leaſt of late years; 
been regarded; I might thence infer the 
ſenſe of the univerſity to have been, that 
theſe old ſtatutes were not even obligatory 
in ſuch particulars, as were no. way contra» 
ry to queen. Elizabeth 4 CIT 

Bor it is e e to dwell longer up- 
on ſo plain a point; a point which I am 
perſuaded you will not conteſt with me; e- 
ſpecially as I may appeal to what you ſnew- 
ed me of the ſtate of Mr. Campbell's caſe 
in 1725, for its truth and even notoriety, 
The queſtion there put is, Has not the ſenior 
regent an appeal, there being nothing in the 
Natutes fo the contrary? The gentleman who 
is ſuppoſed to have put this queſtion, under- 
ſtood the ſtatutes of the univerſity too well, 
not to have quoted ſuch parts of them as 
favoured a right of appeal in matters of cor- 
rection, if any ſuch could have been met 
with; and as he quotes none, it is natural 
to infer, that he himſelf was perſuaded no- 
thing of that kind could really be found. 
Hence he very prudently founds Mr. Camp- 


bells claim upon the n equity of ap- 
Peals, 


0 
» 4 * ——— 7 OW. 
—— 2 — — 2.4. —— * * 


8 0 26 Y 
peals, and the learned atntietnay to whom 


it was referred as prudently puts it upon 


the ſame footing. He obſerves upon this 
occaſion, that Appeals are always admitted in 
thoſe courts where the civil and ecclefiaſtical 
laws are in force, where Penance, ſuſpenſion, 
deprivation; or any cenſure is infliffed as the 

niſhment of a fault, and the obſervation 
is undoubtedly juſt ; but then how happens 
it to follow, that the univerſity, which is 
properly no court, or delegates who are only 


an occaſional court, who are neither directed 


by eccleſiaſtical laws, nor have any thing 
to do with eccleſiaſtical cenſures, are enti- 
tled to receive appeals from the vice chan-· 
cellor 8 ſentence, where the ſuſpenſion in- 


flicted is merely academical. The laws that 


favour appeals in caſes of ecclefiaſtical cen- 


fure, as from the ſentence of a biſhop for 


inſtance, only favour ſuch as are made to 
the archbiſhop his proper ſuperior, and 
from thence to the ſupreme head of the 
church, the king himſelf, who takes cogni- 
zance of them by his delegates appointed un- 
der the great ſeal : I never heard that they 


| favoured any appeals from a biſhop to the 
body of his clergy, or rendered his acts li- 


able to be controverted and reyerfed by 
them; 


2 8 g 
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| them; and therefore here again the ſimi- 


litude will not hold. I for my own part 
have always underſtoed the conſtitution of 


an eccleſiaſtical court to differ in many par- 
ticulars from that of a chancellor or vice 
chancellor of an univerſity, but in none {6 
widely as in this very point of appeals ; for 


theſe are fully authorized, and even the or- 
der in which they are to be made expreſely . 


directed by the laws of the land, in the 


former * whereas 1 in the latter, our lo- ; 


cal ſtatutes are the only authority, upon 
which any appeals to the univerſity at leaff 


are, or can be pretended to be, founded and 


eſtabliſhed. Theſe ought then to have been 
laid before that learned civilian in the firſt 


place ; and inſtead of taking it for granted, 


that there was nothing contained in them 


againſt an appeal, the inquiry ſhould have 


been, whether there really was or was not. 


Had this been done accordingly, I am in- 


clined to think, that He could not but have 
ſeen ſome reaſons againſt extending that 
ri ight to matters of correction; and that you 
may be the better enabled to judge, how far 
my ſentiments in this particular are well 


grounded or otherwiſe, I ſhall now proceed 


to lay before you the opinions of two gen- 
tlemen 
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tlemen of unqueſtionable abilities and very 
great eminence at the. bar, to whom, after 
ſtating the 42d and 48th of queen Eliza- 


beth's ſtatutes, ſome circumſtances of Mr, 


* behaviour, and that an appeal of 


the ſame nature with his was not quite un- 
precedented, the two following queries 


were wh 


Q. Wu rn R in this cal the vice 
chancellor and his aſſeſſors have not 
acted ſolely under the 42d ſtatute, de 

( cancellarii officio; and whether any ap- 
peal can lay ani the ſuſpenſion of 
A by virtue of that ſtatute ? Or 
whether this caſe muſt be deemed one 
of the cauſe forenſes, and of conſe- 
quence ſubject to an appeal by virtue 


of the 48th ſtatute, de cauſis forenſibus? 


Q. 2. WHETHER, if in the caſe above 
ſtated the ſaid A—— hath a right to 
appeal from his ſuſpenſion ; the ſame 
right of appeal will not follow to e- 
very delinquent ſcholar, who ſhall be 

_ puniſhed a trifling mulct or piece of 
exerciſe by the vice chancellor? 


An- 


„„ 


Anſwer. 
1⁰ Q. t. I am of opinion the vice chan- 
cellor's authority in the caſe above 
tated, is well founded by the 42d ſta- 
tute, de cancellarii officio; and that the 
vice chancellor and his aſſeſſors acted 
under that ſtatute; and that this cafe does 
not fall under the 48th ſtatute. And 
I am of opinion that an appeal does 5 
not lay in che preſent caſe. | 


10 „ Tus in effect is anſwered by 
What I have ſaid upon the firſt queſ- 
tion. And if an appeal might be al- 


lowed in the preſent caſe, it would be 


of a the moſt fatal conſequence to all 
diſcipline in the univerſity; ſince it 


would take away all diſtinction be- 


tween the two ſtatutes, and every ſcho- 
lar who ſhould fall under any cenſure 

or puniſhment inflited by the vice 
chancellor might have his appeal, and 
the 1d ſtatute would be N of no 


effect. 
Dec. the rzth, 17 50. W. N 
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Anſwer. 


To Q. 1. Ueox conſideration of the two 


* ſtatutes above recited, it ſeems to me, 
that the firſt was calculated to give a 


- juriſdiction and power to the chancel- 


lor, or in his abſence to the vice chan- 


cellor, to interpoſe i in criminal matters, 


i.e. in matters relating to diſcipline ; ; 


the latter gives a juriſdiction or cogni- 


zance of civil matters, 1. e. matters of 
controverſy concerning civil rights : 


and therefore the firſt gives power, 
contumaces &c. ſuſpenſione graduum, 


carcere, aut alio leviori ſupplicio judi- 
cio {uo caſtigare ; by the latter, power 
is given to determine cauſas & lites, 
viz. cauſas forenſes, for that is the title 
of the ſtatute. As to the firſt, I think 
that the juriſdiction is final in the firſt 
inſtance, for his power is judicio ſuo 
caſtigare ; and it mult neceſſarily be 
fo, for immediate impriſonment ſeems 
to be one of the puniſhments which 
he may inflict, againſt which there can 
be no appeal, for it may be executed 
before there can be any appeal. As 
to the other, VIZ, the civil juriſdiction, 

there 


4888 1 

here the ſtatute requires ſpeedy deter- 
minations, but gives an appeal from his 

| Tentences in foro, and preſcribes the 
manner of appealing. Upon - theſe 
principles, I think, that no appeal can 

_ lye, the ſuſpenſion of A—— being 
grounded, I think, on the ſtatute de 
cancellarii officio ; and that this is not 
cauſa forenſis within the latter ſtatute. 


'To Q. 2. Ir all offences againſt the ſta- 
tutes are puniſhable by this ſtatute, 
the puniſhments for the minora, as well 
as the majora delicta, would be appeal- 
able ; which I — would be ab- 

{| urd. | 
Line. Inn, Dec. the 13th, 17 50. 
1 FRY R. Wen Fa 
Tux opinions of theſe two nn | gen- 
tlemen of the long robe, are founded upon 
what occurs only in the 42d and 48th ſta- 
tutes: if any other of the ſtatutes had been 
laid before them, tis probable they would 
have diſcovered more particulars, inconſiſt- 
ent with the ſuppoſition of any right of ap- 
peal in matters of diſcipline. By the 43 
ſtatute, for inſtance, intitled de icio procu- 
| E 2 ratorum 


(832) 
ratorum, a ſcholar who apprehends himſelf 
aggrieved by the proctors, may appeal to 
the chancellor, byt not one word is faid of 
any further appeal ; which ſurely would not 
have been the caſe, if any ſuch further ap- 
peal had really been intended. The chan- 
cellor is empowered alſo by the ſame ſtatute, 
to puniſh a ſcholar, for the third offence 
in not reſponding in his turn, pro arbitrio 
ſus; words at leaſt as ſtrong as thoſe in the 
Aad ſtatute, upon which one of theſe learned 
49 Fo lays a particular ſtreſs. 


Bur if no appeal will e from the ſen- 
tence of the vice chancellor ſingly, it can 
never be ſuppoſed to do ſo, where his ſen- 
tence is given with the aſſent of a majority 
of heads, The ſtatute de cauſis Forenſibus, 
upon which alone the claim to an appeal in 
any caſe is founded, gives it from a vice 
chancellor, ſuppoſed to act without any aſ- 
ſeſſors, and upon whom no neceſſity is im- 
poſed of acting with any; but in that, by 
which he is authorized to inflit the higher 
eenſures in matters of correction, aſſeſſors 
are expreſsly appointed, and he is only per- 
mitted to act with their concurrence. In 
matters of a civil nature then, his determina- 
| tion 


| ( 33 ) 
tion is rendered dependent upon no judg- 
ment but his own; but in ſuch as are cri- 


minal, and may poſſibly call for the moſt 
ſevere animadverſion, it muſt be conform- 


able to that of ſeveral others: now what 


| Other reaſon can be well aſſigned for this, 


than that there was not the ſame neceſſity 


for guarding againſt a partial or erroneous 
ſentence in the former caſe where an ap- 
peal would lye, as in the latter where it 
would not. If beth had been equally ap- 
pealable, it is plain, that the aſſent of a ma- 
jority of heads would have been as unne- 
ceſſary in cauſes of correction, as in any o- 
ther; it is directed however in thoſe cauſes 
and in no other, and though confeſſedly not 
ſo full and effectual a limitation of the vice 


chancellor's authority, as an appeal to the 


univerſity would have been, is the only one 
actually directed. What are we then to 
conclude from hence, but that as by a re- 
ceived rule of interpretation, a greater limi- 


tation cannot be underſtood, where ſmaller 


ones are expreſsly mentioned, the very o- 
miſſion amounts to a E ? 


TE E 38th ſtatute directs, that in caſe 


one of the eſquire bedles is negligent in the 
diſ- 
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(34) 
_ diſcharge of his office, and continues to be 


ſo even after a ſecond or third admonition, 
or commits any deteſtible crime which may 


reflect infamy upon the univerſity itſelf, the 


chancellor, with the aſſent of the major part 


of his aſſeſſors, viz. the proctors and heads 


of colleges, may eject him from his office, 
and then proceed to elect another. I would 
aſk now, whether it was ever ſuppoſed, 
that a bedle ſo ejected would have a right 


of appeal to the univerſity ; and if not, why 


the chancellor's act ſhould not be final like- 
wiſe in all other caſes, where a like concur- 
rence of aſſeſſors is given as well as re- 
quired 2 | 


* N, every perſon | preaching, OF 
publickly teaching, treating, or defend- 
ing, any thing coming to the. eſtabliſh- 
ed religion, or againſt any ſtate, authority, 


dignity, or degree, eccleſiaſtical or civil, of 


the kingdoms of England or Ireland, 
ſhall, by the ſtatute de concionibus, upon 
the chancellor's order given with the af- 
ſent of the major part of heads, retract 
and publickly confeſs his error and temeri- 
ty, or upon his refuſal fo to do, be for ever 
excluded from his college. and expelled the 


uni- 


6753) 


univerſity by the ſame authority. Here 1 
muſt aſk a ſecond time, whether the of- 
fender in this caſe was ever ſuppoſed to have 
a right of appeal to the univerſity ? I am in- 
clined to think it will not be faid that he 


has ; I am ſure at leaſt, that he was not ſup- 
poſed to have any ſuch right formerly. Mr. 
Cartwright, lady Margaret's profeſſor of di- 
vinity, was removed from his profeſſorſhip, 
for teaching contrary to the eſtabliſhed re- 


ligion in 1570, the very year in which queen 


Elizabeth gave us our preſent ſtatutes, and 


no appeal appears to have been made by 


him. Two years after, Mr. Millen, fellow 
of Chriſt college, was expelled by the vice 
chancellor and heads, for refuſing to retract 
a paſſage in a ſermon, and he alſo made no 
appeal. Mr. Charke, fellow of Peter houſe, 
was expelled for the ſame offence in the 
ſame year, and ſo was Mr. Brown fellow 


of Trinity college the year after. Theſe 


two appealed, as did Mr. Johnſon, fellow 
of Chrift college, upon whom the like ſen- 
tence was paſſed by the vice chancellor and 
heads in 1588 ; but their appeals were not 


admitted. Notwithſtanding this, Mr. John- 
ſon refuſed to obey the ſentence, upon which 


he was lent to priſon by the vice chancellor, 


where 
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where' he continued from the 19th of De- 


cember, to the gth of March following, and 
was then releaſed ; but not till he had pro- 
miſed to depart the univerſity as ſoon as he 
had dif] poſed of his pupils and ſettled his 
affairs, the time allowed him for which was 
only till Eaſter. In 1609, Mr. Ruſh, fel- 
low of Chriſt college, was alſo ſuſpended 
and filenced for a ſermon, and upon his re- 
fuſal to recant, actually expelled. Theſe 


- are the only caſes I have met with, in which 


the vice chancellor was neceſſitated to pro- 
ceed to ſentence of expulſion upon this ſta- 


tute, and in them no appeal was admitted; 
nor indeed can J find ſo much as one in- 


ftance from the year 1570 to this day, in 
which an appeal was allowed in any other 
caſe, where the vice chancellor acted, in 


| purſuance of the direction of the ſtatutes, | 


with the concurrence of a majority of his 


aſſeſſors. I cannot help adding further up- 


on this occaſion, that by the 35th ſtatute, 


de electione procuratorum, the perſons nomi- 


nated by particular colleges in the order 


there preſcribed, and preſented to the vice 
chancellor before the firſt of Auguſt, are to 
be elected proctors by the regents, unleſs 


ſome legitimate cauſe or exception be al- 
ledged 
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us againſt them to him before the firſt 


of October, and be proved before and ap- 
proved by him and the major part of heads 


of 1 within the ſpace of four days 
next enſuing: becauſe I apprehend, that in 


this caſe alſo, no doubt can be made of the 


vice chancellor's determination, given with 
the aſſent of the major part of his aſſeſſors, 
being decifive and final; 8 


n+. to _ to the ſuppoſed right of 
appeal from the ſentence of the vice chan- 
cellor only. We have already ſeen how it 
ſtands upon the footing of the ſtatutes, and 
in the opinions of thoſs who are the beſt 
qualified t to explain them; and therefore our 
next enquiry ſhall be into the practice of 


the univerſity, that being generally under- 


ſtood to be a pretty authentick interpreter 
of f its ſtatutes. 


II 4 ri ght of this kind was really well 
grounded, it would have been frequent- 


ly exerciſed without doubt. The vice 


chancellor's cenfures were not leſs fre- 
quent in former than in later times, and 
were at leaſt full as ſevere : and though the 
impatience of reſtraint might not be either 


ſo great or ſo general then, as it has been 
FF fince ; 
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ſince ; yet, conſidering how partial man- 
kind are apt to be to their own failings, and 
how unwillingly they ſubmit to any animad- 
verſions, which carry with them any ap- 
pearance of ignominy at leaſt ; it can ſcarce 
be ſuppoſed, that every individual perſon 
for a ' conſiderable ſeries of time, ſhould . 
tamely acquieſce under a diſgrace entailed 
upon him by the fentence of one perſon, 
which there was the leaſt hope or poſſibi- 
lity of wiping off by applying to others. 
Nay, if ſuch applications had been warrant- 
able by the ſtatutes, they would ſcarce have 
been leſsnumerous than thoſe made in cauſes 
: merely forenſick: and yet, amongſt the 
many appeals to be found upon record from 
the ſentence of the vice chancellor, not fo 
much as one can be produced in a matter 
of difcipline and correction, before the year 
1725 ; though ſuch was the itch of appeal- 
ing in other caſes, that we find an appeal 
made to the univerſity from a determination 
given by him in quality of viſitor of Bennet 
college, with regard to a perſon elected in- 
to a fellowſhip there, before he was batche- 
lor of arts compleat. | 


- BUT in the ever ca year above- 
mentioned, viz. the year 1725, Dr. S—ge, 
who 


K 
who was then vice chancellor, having very 


raſhly and precipitately ſuſpended Mr. C—ll | 


the ſenior regent, for contumacy, as he cal- 
led it, in ſtopping ſeveral times, and without 
any reaſon aſſigned, diverſe graces and ſup- 
plicats of candidates for degrees; and ha- 
ving cited Mr. B — d the ſenior proctor 


to anſwer for his behaviour in threatening 


the bedle; for executing the vice chancel- 

lor's order, by telling Mr. C-—Ill to go 
down from his place at the table; the for- 
mer of theſe two gentlemen thought pro- 
per to appeal to the univerſity. The vice 
Chancellor was prevailed upon to admit the 


appeal, and in conſequence of it, he, who 


was the ſupreme magiſtrate of the univer- 
ſity, was cited and arraigned for his con- 


duct, before more ſupreme delegates; who, 


not content with reverſing the whole of his 
proceedings, were pleaſed to condemn him, 
in the ſeveral ſums of five pounds and fifty 


ſhillings under the name of damages, be- 
ſides ordering him to pay coſts of ſuit. And 


vet, to all this he tamely ſubmitted, though 
there was not a ſingle clauſe in any ſtatute 
to authoriſe what they did; and though an 
offer was made of indemnifying him, if he 
would but controvert the legality of theſe 
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proceedings before a proper authority. But 
it was from thoſe he called his Friends that 
he received this treatment, and to crber 
per ſons he was to be indebted for the means 
of redreſs; hence he was induced to acqui- 
eſce under it, adding, that he could not have 
done otherwiſe without hurting the cauſe : the 
meaning of which words were well under- 
ſtood, by thoſe who knew the ſtate _ the 
univerfity at that time. WY 


"AFTER lo facceſeful an attempt to hum- 
ble a vice chancellor, and that before an aca- 
demical tribunal, it is ſcarce to be wonder- 
ed, that a ſecond ſhould be made ſoon after, 
by one of the moſt celebrated demagogues 
of thoſe tumultuous times. The occaſion, 
it muſt be confeſſed, was not very impor- 
tant; all that he could alledge againſt the 
vice chancellor being, that he would not 
promiſe previouſly to reading the articles 
- exhibited, to allow proctors at the inſtance 
of the complainants, contrary to the requeſt 
of the defendant, to a ſtatute allegded, and 
to the practice of the court in many caſes : 
but perhaps the leſs important the occaſion 
was, the fitter it might be to anſwer the 
principal purpoſe for which it was intend- 
ed; 


(Ar 


ety; I mean that of making the vice clients 
r accountable to his conſtituents, for e- 
very act and particular of his conduct. The 
poor man, intimidated by the proceedings 
on the former appeal, ſerupled not to admit 
this: delegates were appointed therefore by 
the univerſity, and, as it happened, the 
choice fell on Dr. Craven of Sidney, Dr. 


Perkins of Queen's college (till living and 


prebendary of Ely), and Mr. Waſhington 
of Peter houſe; all of them perſons of un- 
| queſtionable abilities, and great experience 
in all matters of an academical- nature. 


Theſe gentlemen were not ignorant of the 


precedent that had lately been made, with- 
out any warrant indeed from former pre- 
cedents, but intended at leaſt to overba- 
lance them all, by being enrolled in the 
prodtor's book with all the formality of an 
univerſity ſtatute. What authority delegates 
had to direct that, I ſhall not now enquire ; 
but that they did direct it, and that the di- 
rection was obſerved, ĩs a plain and undoubt- 
ed fact. But little, alaſs! did theſe tempo- 
rary law-makers foreſee, that the tide, which 
then ſet fo ſtrong againſt the authority of 
the vice chancellor, for one raſh and preci- 
pitate act, would, in leſs than five months, 
a 
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ſo far ebb 6 abate; as that ſucceeding de- 
legates ſhould, in contempt of the precedent 
which they had ſet them, and which was 
intended to ſerve as a kind of charter of a- 
cademical liberties to all future ages, give ſen- 
tence in the following words. 


ec .. by a grace af the houſe, 

delegates have been choſen Oct. the 23d, 
1725, in cauſa appellationis inter dominum 
procancellarium & magiſirum Davie ; we the 
{aid delegates, having taken the ſaid matter 
into full and ſerious conſideration, and alſo 
the direction of the ſtatute de caufis foren- 
fibus, on which is founded the whole power and 
Juriſdiction of ſuch delegates, and finding that 
there are no grounds for ſuch appeals, where- 
in the vice chancellor is made alter litigan- 
tium or pars appellata, and likewiſe having 
before us uo precedent of any ſuch appeal in 
this univerſity ; have concluded and deter- 
mined, and do hereby conclude and deter- 
mine, that the abovementioned appeal is 
not within that ſtatute, and does not lye be- 
fore us the delegates, and therefore that we 
do diſmiſs it the court, and remit the cauſe 
to the proper judges: 


HERE 


+ 43 1 


Ham RE then you ſee the whole proceed- 


inge againſt the vice chancellor, upon the 


II, ſolemnly declared 


appeal of Mr. C— 


null and unwarrantable, (for in — caſe he 


was made the pars appellata, was cited to 
appear as ſuch, did appear by his proctor ac- 
cordingly, and had judgment actually given 
againſt him), and even declared ſo by de- 


legates choſen by the univerſity, whoſe de- 


termination has never yet been overruled by 
ſucceeding delegates, or diſregarded in ſub- 


ſequent appeals. For the two only appeals 
that have fince been made, were in caſes 


| where there were promoters 3 and conſe- _ 


_ quently, where the vice chancellor neither 
was nor could be made, alter litigantiuni, 
or pars appellata. But if Mr. A- I's ap- 


peal had been admitted, the caſe would have 


been quite otherwiſe : for the viee chancel- 


lor, in ſuſpending him for his rude con- 


temptuous and diſobedient behaviour to 
himſelf in court, during his trial for an of- 

fence alledged againſt him by the proctor, 
plainly ated ex officio; and therefore would 
have been the pars appellata, and as ſuch 
cited and arraigned, contrary even to the de- 
termination of the laſt delegates that were, 
or 
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| or I hope ever will be appointed, in a caſe of 
a ſimilar nature. But the laſt words of that 
| determination intimate; that there is a pro- 

. per judge in theſe caſes, though the uni- 
verſity by its delegates is not ſo; and if Mr. 
A——1! had moved the court of king's 
bench, as he talked of doing, and may 
perhaps ſtill intend, he would ſoon 

have learnt from thence who that pro- 
per judge is. Nay, he might have learnt 
it even from the cafe of Dr. Bentley, as re- 
ported by lord Raymond ; for there it is ad- 

mitted, that the Dr. could have had no re- 
lief from that * court, if the univerſity had 
1: return- 


Mr. Reeve for Dr. Bentley admitted, that if the uni- 
verſity had returned, that the king was their viſitor, as they 
might have done, it would have put an end to the diſpute 
here; but not having returned that they had a viſitor, if it 
appears by the return, that the proceedings in the univerſi- 
ty have not been agreable to the rules of juſtice, a pe- 
remptory mandamus -ought to iſſue.— As the other fide 
had agreed, that if the univerſity had returned a viſitor, it 
— have put an end to this mandamus; ſo he (Mr. at- 
WW: torney general Yorke who argued for the univerſity) could 
1 not bat obſerve, that if there was a viſitor, if the doctor was 
1 aggrieved by theſe proceedings in the univerſity, he might 
[| have made his application there. If courts have a juriſ- 
dition and power to proceed by rules different from the 
common law, this court will not examine into the regu- 
larity of their proceedings on a mandamus. And therefore, 
is if a mandamus is granted to reſtore a fellow of a college, if 
= they return a viſitor, though his ſentence has been irregu- 
i Jar, it is not examinable here. 1 Lev. 23, 65. 4 Mod. 106. 
Phillips verſ. Berry. e | R 
Lord Raymond's reports. Hil. term. 16 Georgii regis.” 


* 


1 
returned as they might, that the king was 
their viſitor: or even without going any fur- 


ther back than the year 1728, he might 


have found a precedent of the king's taking 
cognizance of a complaint againſt a vice 
chancellor, and ſettling and aſcertaining a 
right, which by many people will be thought 


of at leaſt as much conſequence, as this of 


the appeal. What I mean, is the right of 
election in all caſes, that of our repreſenta- 
tives in parliament not excepted. But the 
Whole of this I ſhall now lay before you, 
that you may bõth ſee the manner of ma- 
king complaints to his majeſty againſt a vice 
chancellor, and the method obſerved i in hear- 
*. and een them. 
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July the 2 5th, 1726. 
At the court at Hampton-court. Joe 


Preſent 1 
The Kins's — excellent majeſty 


. 5 ” Archbiſhop of Canterbury - 
L Lord Chancellor 
Lord Preſident 

Lord Steward _ 

Lord Chamberlain 
Duke of Newcaſtle. N 
G Earl 


r 


i 
of Orantham 5c: 
1 . Hei! c 15 
renn ee o 
Earl of Uabridge . 2 

Earl of Hallifax 
Earl of Suſſen bo e Mt}: 
_ Viſcount Townſhend eg 
| Viſcount Torrington Jeb 
Mr. Treaſurer of the Houſhold: 
Lord Finch, Comptrollen br 

Mr. Chancellor 'of the 3 Be 

Lord Chief Juſticæ Eyre 15 

Lieut. Gen. of the Ordnance | 

Henry Pelham, _ 
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Ufo reading this 45 at t che . a re- 
port from the lords of the committee of his 
majeſty's moſt honourable | privy council, 
dated the 16th of this inſtant, in the words 


followin 8 viz. 


l In lence to your majeſty! s orders 
in council of the 19th of laſt month, re- 
* ferring unto this committee the humble 

« petition of the ſeveral heads of colleges, 
© doctors and maſters of the univerſity of 
: Cambridge, whoſe names are thereunto 


e ſub- 


hed 


© i abſcribed ; and likewiſe the humble pe- 
_ * tition of John Bacon of Cambridge in the 

county of. Cambridge: their lordſhips this 
day took the faid petitions into conſidera- 


tion, which ſet forth, that on Wedneſday 


the 12th of June laſt, the ſaid John Ba- 
con was duly choſen a vintner for the ſaid 


© univerſity of Cambridge, by a majority of 


legal and ſtatutable votes; but that, not- 
c withſtanding the ſaid choice, Dr. Lambert 


the vice chancellor had ordered Thomas 
* Whitſtones to be declared duly elected 


5 vintner of the ſaid univerſity, to the ma- 
© nifeſt prejudice of the rights and privi- 
© leges of the members of the ſaid univer- 


« ſity; and therefore they prayed ſuch re- 


lief in the premiſſes, as to your majeſty's 


_ © royal juſtice and wiſdom ſhould ſeem. 


© meet; and their lordſhips having there- 


© upon heard the petitioners by their coun- 


c ſel learned in the law, and alſo counſel in 
behalf of Dr. Lambert the vice chancel- 
lor, and the ſaid Thomas Whitſtones ; and 
* having conſidered of the ſeveral ſtatutes 
and graces made by the ſaid univerſity of 
Cambridge, for the better regulating e- 


© lections in the ſaid univerſity, do find, that 


in the year 1698, the n grace was 
G2 © unani» 
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* unanimouſly made by that univerſity, viz, 
Cum ortæ ſæpius ob cofitroverſum ſuffra- 
© giorum jus offenſæ liteſque graviſſimæ, cer- 
« tius aliquid de 1is ſtatuiipoſtulare videan- 
tur; placeat vobis, ut nulli, aut theologiæ 
© baccalaurei aut artium magiſtri, five in 
* propriis five in conductis ædibus, five in 
5 collegio aliquo commorantes, atque ibi- 
dem in tabulis nomina ſua bona fide non 
© habentes, apud vos in poſterum jure ſuf- 
fragii fruantur, niſi qui per ſponſores ido- 
* neos a domino procancellario coram aca- 
© demiz regiſtrario approbandos, omnia ex- 
< ercitia gradui & facultati ſuis competentia, 
tum in templo beatæ Mariz, tum in ſcho« 
< lis publicis ſe præſtare pollicentur, neque 
ad hoc jus admittantur, niſi peracto inte- 
gro trium menſium ſpatio, poſt datam do- 
mino procancellario hac in re fidem, utque 
5 hzc gratia veſtra legis vigorem obtineat 
* et procuratorum libris inſcribatur: — and 
it being admitted on both fides, that if the 
* ſaid grace was to be regarded as valid, and 
bought to have been - obſerved at the ſaid 
* election of a vintner, the majority of votes 
would fall upon Mr. Bacon; their lord- 
ſhips proceeded to a particular conſidera- 
* tion of the ſaid | grace: . upon hearing 
what 
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what was alledged on all ſides, their lord- 


1 thips do agree humbly to report as their 
opinion, that the ſaid grace is very juſt and 


5 reafonable, and ought to have been re- 
garded as good and valid, and that the 
ſaid vice chancellor purſuant thereto ought 
to haye ordered the ſaid John Bacon to be 


declared duly elected, and to have affixed 
© the univerſity ſeal to the appointment of 


the ſaid John Bacon to be a vintner of the 
+ ſaid univerſity, in ſuch manner as is uſual 
* on 8 occaſions : 


H 18 ! in \ council king thi ſaid 
report into conſideration, was pleaſed to ap- 
prove and confirm the fame, and to order, 
as it is hereby ordered, that Dr. Lambert, 
vice chancellor of the univerſity of Cam- 
bridge, do cauſe the ſaid John Bacon to be de- 
clared duly elected a vintner of the ſaid uni- 


verſity, and the univerſity ſeal to be affixed 


to an appointment af the ſaid John Bacon to 


bevintner of the ſaid univerſity, in ſuch man- 


ner as hath been uſyal on the like occaſions, 
Edward Southwell, 


Br UT oy ir | tel me . perhaps, that you 


| do not | ſee the were, of deſiring the in- 
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terpoſition of the crown upon this occaſion, 
and that the right in diſpute had much 
better be ſettled amongſt ourſelves. But 
then, how does it appear that the vice chan 
cellor and ſenate are authorized to ſettle it 
accordingly ? The crown gave us the body 
of ſtatutes, by which we have been govern 


ed for theſe laſt 180 years; a queſtion ariſes 


about the ſenſe and meaning of theſe ſta- 
tutes, and particularly how far the chan- 


cellor's authority, as laid down in ſome in- 


ſtances, is ſubject ta a limitation preſcribed. 
to it in others. The makers of ſtatutes, or, 


in defect of them, their ſucceſſors and re- 


preſentatives, are generally ſuppoſed to be 
the only perſons authorized to interpret 
them, unleſs that power is expreſsly dele- 
gated to ſome others, and the ſucceſſors of 

queen Elizabeth have frequently interpret- 
ed and explained thoſe of the univerſity ac- 
cordingly ; and therefore, before any at- 
tempt is made by us to exerciſe any ſuch 
power, it is highly neceſſary to inquire how 
far we are poſſeſſed of it. A clauſe in the 
laſt of theſe ſtatutes gives ſome power of 
that kind to the chancellor and heads ; but 
nothing can be concluded from thence in 


favour of the ſenate's claim at leaſt ; eſpe- 
3 al 


65 


| cially if 1 it be confidered, that one of the 


complaints made by the. body, ſoon after 


the queen gave theſe ſtatutes, was that, 


Whereas tlie power of interpreting all fta- 
tutes was in majori & ſaniori parte regen- 
tium & non regentium, 'tbe heads alone have 
a power of interpreting ſtatutes given them 


by queen Elizabeth's ſtatutes. By the 42d 


ſtatute indeed, the chancellor with the con- 
ſent of the whole univerſity is permitted to 
make new ſtatutes, ad eruditionis amplifi- 
eationem & decori atque honeſti conſerva- 
tionem; but how learning will be promo- 
ted, or virtue and decency better kept up, 
by making all matters of diſcipline appeal- 
| Ale, own I ſee not: beſides, this power 
of makin g ſtatutes is given under this ex- 
_ preſs reſtriction and limitation, © fic ut ea his 
decretis noſtris nihil detrahant aut officiant,” 
3 have before endeavoured to ſhew, and 


the opinions of the two eminent lawyers 1 


have recited authoriſe me to ſay, that an 
appeal in matters of diſcipline is prohibited 


by the royal ſtatutes: and can the vice 
chancellor then, with the concurrence of 


the ſenate, make any alteration in the con- 
ſtitution of the univerſity in this particular, 
without being guilty of a violation of the 
„ ſtatutes, 
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* C7. 
ſtatutes, for which both he and they may 
be made to anſwer. before a higher tribu- 
nal? Beſides, if ſuch an alteration was 
made, and if the crown ſhould take no 
umbrage thereat; yet no one could anſive? 
for its duration and efficacy. The very next 


vice chancellor might look upon it, as con- 


trary to queen Elizabeth's ſtatutes, and eon- 


ſequently ipſo facto null and void; and in- 


ſiſt upon his ſentences in cauſes of correc- 
tion being unappealable as heretofore: and 
thus after all, we ſhould be fet down an 


19 where we were at firſt.” 


> 


Bur you will urge, "than he ahn 


of the vice chancellor and ſenate muſt be 
| ſuppoſed to be the ſame now, as it was ſoon 


after theſe ſtatutes were given; and that it 
is evident from ſeveral inſtances mentioned 
in the introduction to Mr. B — 8 reply, 
that our predeceſſors thought they had a 
right to alter them then, notwithſtanding 
the prohibition quoted above. Inſtances of 


that kind may indeed tend to ſhew the 
_ temper of the univerſity at that time, but 
what elſe can be concluded from them 1 


confeſs I cannot imagine: for we are not 


now inquiring, what any ſet of men would 
TE h do, 


(43) 


As,, or r thought 15 might db, but what hey 
legally and ſtatutably could; and however 
precedents may help to enforce 4 dubious 
right, they never can eſtabliſh ons that is 
expræſsly prohibited. I fall proceed, hows + 
ever, to conſider the inftances givetr by that 


gentleman, which, 1 think, are three. 


1. The alteration made in the choice of 
ſcrutators. 2. The Siving all doctors 4 
right to prick for viee chancellor, &. 
3. The obliging heads of colleges and 
doctors to take their turns in preaching on 
gen and in 0 afternoon * at 


45 aa 7 7 Bax 4 11 


ora 5 to che firſt, the caſo i is ** 
6 7 he 36th of queen Elizabeth's ſtatutes dis 


rects, that two non regents ſhall be choſen. 


ſcrutators by the non regents, at the ſame 


time that two regents are choſen proctors 
by the regents; that ſuch and ſuch perſons 


ſhall.ſtang. in ſcrutiny to take the votes, and 


that the perſons upon whom the majority 
falls ſhall be declared elected, ſworn in by. 
| the chancellor, and enjoy the office of ſcru⸗ 
tator for that year. In leſs than three yearg _ 
after the queen gave us the body of ſta. 


tutes of "HR. this is one, a grace was 
H made 
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made to the following effect, viz." that in 


order to tale auay entirely for the future all 


maiter of: diſſenſion upon the election f ſeru- 
Yators, they ſhould be nominated by parti- 
cular colleges in the order obſerved in the 


nomination of proctors, and afterwards be 


elected in the ſame manner as they and the 
taxers, except only as far as far as related 


to the forms of ſcrutiny in thoſe elections; 
for in that point the direction of the ſtatute | 


de electione ſcrutatorum was ſtill to take 


place. The univerſity knew, that the queen 
d confirmed by her viſitors in the firſt 
car of her reign, the cycle made by their 


| ſyndicks with regard to the order of nomi- 
' nating proctors, that ſhe had inſerted it af- 
| terwards into her on body of ſtatutes i in 


I 570, and- had ordered it to be obſerved 


alſo in relation to taxers ; they knew like- 


wiſe, - that her only motive for doing this 


was, to preſerve the peace and quiet of the 
univerſity; and they had the utmoſt reaſon 
to preſume, that ſhe would have eſtabliſh- 


ed the ſame rule in regard to ſcrutators, it - 
ſhe could have foreſeen the diſſenſions a po- 


pular election had occaſioned: what won- 
der therefore that, under ſuch circumſtan- 


1228 5 and upon ſo * _ equitable conſi- 
: | DS men 


(55) | 
derations, the vice chancellor: and ſenate 


ſhould eſtabliſh it themſelves. In -ſhort, 


the queen had permitted the election of ſcru- 


tators to be popular; but the very electors, 


made ſenſible by experience of the miſ- 


chiefs attending ſuch elections, choſe to 


give up their own right: now I leave you 
to judge, whether the queen had any rea- 
ſon to be diſpleaſed with this alteration, 
vrhich was indeed prejudicial to their rights, 
but not at all ſo to her power and autho- 


rity; and particularly, whether Mr. B—— 


could juſtly ſay, that Scrutators are cboſen to 


this day, expreſsly againſt the directions of 


theſe latutes, according to that grace; when 


that grace does not ſubſtitute any regulation 


of. its own in the room of a ſtatute of the 


queen, but only, a direction given in two of 


. thoſe very ſtatutes in the place of a punts 
fion in e of the . 


Do Mes Div-oms adds, that The preamble 
To that grace is very extraordinary, in which 
the univerſity ſeem tacitly to diſallow the queen!'s 
authority, and expreſs themſelves as if the 


ſtatute for the choice of ſcrutators had been of 


their own making. The preamble of which 
he ſpeaks is not in the grace book, where 
"Tv one 
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one would naturally expect to find it, nor 
in the vice chancellor's book of ſtatutes ; 
and though it is in the junior proctor's book; 
Ido and muſt inſiſt, that Mr. B him+ 
ſelf might have ſeen if he had pleaſed, and 
that every reaſonable man actually will ſee 
almoſt at the firft' inſpection, that it does 
not ſo much as run in the name of the u- 
niverſity, and conſequently was never paſſed 
nor approved by them, nor made a part of 

the grace as he ſuppoſes. But let the pre- 

amble ſpeak for itſelf, and that with great. 
er exactneſs than 528 WE pound 

i to 40. We | 


"0M pin l ibes nikil n magis pen 
fit quam ut litium materia amputetur, hac. 
tenus autem ſcrutatorum electioni adeo a 
majoribus noſtris proſpectum non fuerit, 
quin ſingulis annis ea de re multiplex cons 
tentio ac perturbatio extiterit, ut ei incom- 
modo legitimis modis occurreretur, viſum eſt 
9 quandam ah, ea re br Bf die 

Juni 


* 


had i that there were Ae | 


* Tf Mr, B- 


tors before the queen gave her body of ſtatutes, and that 
their election was popular, he might have ſeen a reaſon for 
this expreſſion, very different from that which he has been 
Pleaſed to aſlign for it. 


(57) 
Junu anno domini 1573, in plena re 
tium & non regentium congregatione Neat: 
ferre. Cui quidem rogationi cum à majori 
parte ſenatus aſſenſum fuiſſet, placuit eam 
pro ſtatuto in perpetuum habere. Ejus au- 
tem formula ſequitur in hec verba 
omnis deinceps ſuper eleftionem ſcrutatorum 
diſſenſonis materia onmino o tulltur, Auen 
wan ut, dee | | 


Ws AT Gon is we very . 
preamble,” from which Mr. B—— would 


draw ſo very extraordinary inferences, but 
the voluntier performance of the perſon 
who entered the grace in the proctor's 
book; and who took into his head to pre- 


fix a little hiſtorical account of the reaſons 
for paſſing it, little imagining that this 
ſhould afterwards be miſtaken for the pre- 
amble to a grace, which had already one 


of its own ? But ſome people have a ſtrange 


propenſity to fall into ſuch miſtakes at leaſt, 


as they think may not readily be detected, 


and in the mean time are capable of doing 
conſiderable ſervice to ow en 1 have 


3 8 
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odor ft p ORB fn} 
Ac Alx, whatever that gentleman might 
think, the, univerſity, as a body, were never 
likely to d:i/avow even racitly the queen's au- 
tbority : and though ſome particular perſons 
might be well enough inclined to do it, a 
caſe, which was then recent,. taught them 
to conceal at. leaſt ſuch. their inclinations. 
The caſe I mean was that of Mr. Rookery, 
B. D. of Queen's college; who, for ſpeak- 
ing diſreſpectfully. of the : queen's ſtatutes a 
few. months after they were given, was de- 
prived of all college emoluments for one 
month, and ordered to be expelled if he 
refuſed to make a recantation. But in ſhort, 
though when theſe flatutes were firſt read to 
the univerſity, they might ſhew their miſliking 
by denying thanks to the queen and the chan- 
celler, that ſeems to have gradually wore 
off, and to have been changed at length 
into an entire approbation of them; inſo- 
much that, upon the death of this great and 
good queen, they ordered by a grace of the 


ſenate, that As the body of the univerſity had 


received innumerable and unſpeakable benefits 
from that high and mighty princeſs, which 
neither could ner ought to be forgotten, the 
preacher Y the . 9”, or bis aſſign, i in bis 


Sermon 


(39) 


| fer rmon ad clerum, whereunto he's is tyed by tbr 
fatutes, ſhould yearly for ever thereafter give 
God thanks, as well for ber faithful departure 
out of this life, as for her 8 mable — 


© ”_ the ang 


1 As for e ed ee nſtan 
in by Mr. B, there was indeed a grace 
paſſed in the year 1580, and entered in the 
junior proctor's book, to empower all doc- 
tors to prick for vice chancellor, &c. but 
then it does not appear ever to have been 
obſerved. It cannot be ſuppoſed to have 


been the fault of the doctors, who were to 


_ derive a new branch of authority from it, 
nor yet of the body who conferred it upon 
them, that ſo popular a law had not its full 


effect. To what: then ſhall we impute it? 
To what indeed, but to a thorough con- 


viction of its invalidity, becauſe of its eon- 


1 to None: ſtatutes of the e Nr 


ng AT is > hors ſaid of the ſecond 2 
( mutatis mutandis) be ſaid alſo of the third; 
for neither is there any evidence of the grace 
relating to that having ever been executed, 
And though this ſame gentleman has been 


| e to add, that a much later grace for 
| obliging 
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nn doctors to take their wands: in 
preaching on the ſtate feſtivals, is expreſely 
againſt the. appointment of queen Blizabeth's 
| fatutes c. 11; yet J am perſuaded, that if 

you will but take the trouble to read the 
' whole of that, and the preceding chapter to 
which it has a manifeſt reference; you will 
not think, that the clauſe quoted by him 
muſt neceſſarily be underſtood to exempt 


them from any other labour, than what had 


formerly attended the neceſſary continuance 
of their regency, upon the footing of the 
old ſtatutes. I might add, that even in caſe 
queen Elizabeth did intend to exempt doc- 
tors of divinity: from a neceſſity of preach- 
ing, that exemption could only be ſuppoſed 
to extend to ſuch times and occaſions as 
they had heretofore been obliged to a per- 

formance of that duty upon, and not to 4 
couple of ſtate feſtivals of folate dates and 


inſtitution, as the. acceſſion of king Charles 


the firſt, and the return of his ſon to the 
1 * anceſtors. 194 at TK vt 


— 44 <4 ; 


'E-$nALL now whine you to gen thi OF 
of theſe» three formidable objections, and 
proceed to conſider the grace which 
was ws propoſed on the: part of your friends. 


If 


( 6t ) 
If great diſſenſions had ariſen frequently in 
the univerſity,  as- is mentioned in the pres 
amble to that grare, on account of appeals 3 
it was manifeſt that,; as well thoſe who 

claimed a right to them, as thoſe- who 
refuſed to admit it; founded their reſpective 


= opinions upon the ſtatutes * Was it not then | 


natural to expect, that recourſe ſhould have 
been had to a competent authority, in or- 
der to have the ſenſe of the ſtatutes in that 
particular fully ſettled and aſcertained? No 
other method could properly be purſued- 
in this caſe, nor I am apt to think ever was 
purſued in any other of à fimilar nature: 
but here, for reaſons beſt known to the au- 
thors and. adviſers of ſuch a ſtep, inſtead of 
ſetting on foot a regular inquiry into the 
foundation, upon which an appeal was 
claimed on the one hand, and denied on 
the other; inſtead of propoſing the proper, 
or indeed any method, by which this diſ- 
puted right might be judicially determined; 
a grace is brought up to the vice chancellor, 
purporting that he ſhould give up the very 
point he was conteſting; a point too, which 
had never been given up in any inſtance, 
till within the laſt fix and twenty years; and 


* two of the ableſt W in the king⸗ 
F dom 
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dom aſſured him, could not, conſiſtently 
with the ſtatutes, be given up now. Of all 
the proceedings I ever heard of, this was 
certainly the moſt ſummary and compen- 
dious: the ſettling diſputed claims in a re- 
gular and legal way, compared to this, is 
tedious indeed. But then, whether it is the 
moſt reaſonable and equitable way of pro- 
ceeding likewiſe, may juſtly be queſtioned; 

and I am perſuaded that you yourſelf, up- 
on cooler and more mature conſideration, 


muſt acknowledge it is not. 


Lee N, it was n by this grace, 
not only to oblige the preſent and every ſuc- 
ceeding vice chancellor to admit appeals 


from every judicial ſentence of his, but 46 
emni gravamine ab eodem utcungque illato. 


What particulars: would come, or rather 


would not come, within the deſcription of 
gravamina, it is hard to ſay; but thus much 
at leaſt is certain, that the expreſſion i is ge- 


neral enough, to warrant the arraignment 


of the principal magiſtrate of the univerſity 


before delegates, upon no very important 


occaſions. We have ſeen one. attempt to 
arraign him accordingly i in the year 1725, 


for reaſons Ae enough 3 and Ong that 


did 


1 

did not ſucceed, if ſuch a grace as this was 
once eſtabliſhed, others of the ſame nature 
might be made afterwards with better ſuc- 
ceſs. I for my own part can conceive it 
very poſſible, that few ſteps could then be 
taken by a vice chancellor, in matters of 
correction at leaſt, in which ſome grava- 
men or other would not be pretended ; and 

then the caſe would be finely inverted, and 
he, inſtead of animadverting upon the ſup- 
poſed offender, would be liable to be 
brought by him before delegates, and per- 

haps cenſured for his proceedings in order 
to ſuch animadverſion, At preſent no ap- 
peals, even in cauſes between party and 
party, can be made otherwiſe than from the 
. ſentence of the vice chancellor, as is plain 
from the'words of the ſtatute ; and this was 
not only the opinion of delegates in 172 555 
but of delegates alſo, in the cauſes of Roſe 
contra Cook and Ducket procuratores, and  - 
of Nicholſon contra eoſdem, ſo long ago as 2 
the year 1596: but if this new law was once 
eſtabliſhed, ſcarce any acts of the vice chan- 

. cellor of any kind, might not be interpreted 
gravamitia by perſons who were ſo diſpoſed ; 
omiſſions would come under the interpreta- 

tion as well as acts of commiſſion ; and 

1 12 whether 
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| whether he did or did not take cognizance 


of an affair, whether his proceedings were 
ſummary or otherwiſe, or his determinations 


quick or dilatory, one party or other would 
pretend ta be aggrieved thereby, 


IEE no probability however of any ſuch 


grace having the concurrence of the vice 
chancellor and ſenate, nor indeed any rea- 


ſon why it ſhould. Some reaſons there cer- 
tainly are, and thoſe very cogent ones, why 
it ſhould not; ſuch as, the ſubjefting ſuch 


acts of the vice chancellor to the controul 


of delegates, as are plainly and clearly ne 


| ther ſo ſubjected at preſent nor ever ought 
to be, and altering the conſtitution of the 


univerſity in manifeſt Pee to the royal 


ſtatutes. 


Tu E learned gentlemen of the long 
robe, whoſe opinions I have recited above, 
have pointed out the abſurdity of making 
all caſes appealable, and the pernicious con- 
ſequences with which it would be attended; 
and both theſe objections are conſiderably 


heightened, on the footing of the grace we 


are now conſidering. | But there is {till an- 
other particular in it, of which I cannot 
help 


a» 


(65) 


help expreſſing my diſlike. Every member 


of the univerſity is to derive from it in e- 
very caſe a right of appeal; but then, un- 
der graduates are not to be permitted to ex- 
erciſe this right, otherwiſe than by the in- 
terpoſition of their tutors. To me at leaſt 


this appears extremely ſtrange ; becauſe, 


by means of ſuch a limitation, a tutor might 
prevent his pupil from appealing in any 
_ caſe, though the ſupreme magiſtrate of the 


univerſity would be empowered to prevent 


it in none. 


Tov will urge, I doubt not, that a tutor 
muſt be ſuppoſed to be a better judge of 


the equity of a ſentence than the pupil; and 


as a previous oath muſt be taken by him, 


that he believes in his conſcience that his 


pupil has a juſt cauſe of appeal, all appeals 
would by this means be prevented but ſuch 
as were founded upon good reaſons. But 
the force of this argument will not be 
thought very great, if it. be remembered, 
that though oaths of this kind were exact- 
ed in order to prevent the frequency of ap- 
peals, they by no means had their proper 
effect; the ſame number having been com- 
menced for the . years next after this 

regu- 


(66) 


regulation, as in that towards the ' cloſe of 


which it was firſt made. Beſides, the ad- 


vocate or proctor in every cauſe, who 1 
fancy will be allowed to be at leaſt as good 


a judge of the juſtice of a ſentence as a tutor, 
was thereby obliged to take the oath in caſe 


of an appeal; and yet I believe it would 
be difficult, to find ſo much as a ſingle in- 


ſtance of his declining to take it according- 
ly. Add to this, that as the tutor need ne- 


ver take the oath unleſs he has an inclina- 


tion ſo to do, and the pupil could have no 


relief unleſs he ſhould take it; the former 


might, and poſſibly ſometimes would, de- 
prive the latter of his exerciſe of this right 
of ape even in caſes of real 3 


IN ſhort, I ſce not how a grace we. this 


kind could be offered, conſiſtently with the 
reſolution ſaid to have been taken at one of 


your firſt meetings, to aſſert the right of 
appeal in ſuch a manner as was warranted 
by the ſtatutes of the univerſity : nor am I 
leſs unable to reconcile it with thoſe pro- 
feflions of deference and reſpect, which at 


the ſame time were thought proper to be 


made for our great and illuſtrious chancel- 


lor. No perſon. would receive a greater - 


=_ 


(6). 


Meaſute than g from: ſeeing all the 
members of the univerſity, ee divided 
in other points, agreed in entertaining the 
higheſt ſentiments of regard and veneration 


for him; but I confeſs that this is a plea- 


ſure I am not very likely to have, till one ſet 
of men ſhall be. pleaſed to give clearer and 
leſs queſtionable teſtimonies of this, than by 
oppoling every uſeful regulation he recom- 
mended, and endeavouring to leflen and 
_ curtail an authority, which is only veſted in 

the vice chancellor as his n and 
locum tenena. | 


- Fn oN e has bern ſaid in regard to 
appeals in general, and to ſuch as this grace 
was deſigned to authorize in particular, you 
will be the better enabled to judge of the 

_ propriety of that other, which propoſed the 
5 appointing ſyndicks, to ſearch the records 
of the univerſity for every thing relative to 
the point in queſtion, and then to lay the 
whole before his majeſty and council, in 
order to receive a final determination. At 
leaſt you will ſee that propoſal in a different 
light, from what you have hitherto: been 
taught to conſider it in; and particularly, 
that the conſtitution of the univerſity was 
not 


( 68 ) 
not in ſo very great and imminent danger 3 
therefrom, as to juſtify the clatnour that 
was raiſed, and the oppoſition excited a- 
gainſt it, by circular letters ſent to the diſ- 
tance of forty or fifty miles, deſiring the 
attendance of all thoſe, who had any ſparks 
of filial tenderneſs and affection left for their 
alma mater. Though this has been gene- 
rally imputed to an unwillingneſs to have 
the matter canvaſſed before that tribunal in 
particular, I am far from conſidering it in 
ſuch a light,, as being perſuaded, that your 
friends have reaſon to be equally diffident 
of its ſucceſs, and conſequently to be equal- 
ly averſe to- having it examined before any 
ether, an academical one only excepted. It 
would not indeed be eaſy to aſſign any rea- 
fon, why they ſhould be particularly unwil 
ling to carry any complaints they had to 
make againſt the vice chancellor, where. 
thoſe againſt the heads and other members 
of diverſe colleges both here and at Oxford 
can alone be carried; eſpecially if it be con- 
ſidered, that the members of thoſe ſeveral 
ſocieties, of which his majeſty is viſitor, 
might juſt as well pretend to ſet up ſome 
other authority to hear and determine their 


differences, as thoſe of this univerſity diſ- 
claim 


— 


1 

claim the king's viſitatorial power. In ſhort, 
his majeſty, who is the fountain of juſtice, 
cannot but be ready to hear, and as ready 
to redreſs, every grievance that is real; de- 
lays of juſtice are as little to be apprehend- 
ed from him, as denials of it; and as a 
proof of this, I might inſtance in the caſe 
of Bacon mentioned above, where the royal 
determination was given with greater diſ- 
patch, than is uſual even with local viſitors : 
but then let it be remembered, that he is 
no leſs authorized to interpoſe for the pre- 
ſervation of his own rights, than of thoſe 
of private perſons ; and therefore, if inſtead 
of carrying complaints againſt a chancellor 
or vice chancellor where they ought, they 

are carried where they plainly ought not; 
and. attempts are made to render the head 
of the univerſity accountable for his con- 
duct to the body, and that in inſtances 
wherein he is accountable to the crown a- 
lone; I leave you to judge, what conſequen- 
ces fach ſteps as theſe may poſſibly be at- 
tended with. 


Tuvs have I laid before you my ſenti- 
ments on the right of appeal in matters of 
diſcipline; and at the ſame time the reaſons 

1 upon 


—— — 


addons 


— — — ——ů — . — 


PG Rs 


6200 


upon which they are founded, ther vo 


might be the better enabled to judge, how 


far a perſon, who has agreed with you in 


moſt other particulars, is juſtifiable in diſ- 


ſenting from you in this. As theſe have 
already ſwelled to a much greater bulk than 


I imagined. they would, I ſhall make no 


further addition to them than by tranſcribing 


part of a letter writ almoſt 120 years ago 
by Mr. Tabor, who had then been regiſtrar 
of the univerſity upwards of thirty years. 


What dangerous cure does that ſtate ha- 
© zard, when for the ſullen diſtemperature 


© of one active member, the ruling head 
* muſt bleed that ſuffereth enough other- 
« wiſe, and all the diſcontented parts of the 
© body muſt fit in judgment on it; nay, 


© when ſenſe muſt diſapprove or difallow 
the acts of reaſon. If this appeal be ſuf- 


© ferred and countenanced to paſs current, 


© farewel the power of chancellor and vice 
chancellor, my young. maſters of the re- 


gent houſe will and muſt judge examine 
* and rule all; yea, their cenſures or judg- 


ments mult ſtand or be diſallowed at their 
will and pleaſure. Good fir! by all means 
labour to ſmother this hydra; it will have 


more heads than we ſhall overcome, and 
| : breed 
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* breed a greater miſchief than we ire a- 
© ware, in x theſs times _ e and diſcon- 
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S the author of the Authentic Narra- 
A tive, &c. affures his readers, that no 
material circumſtance is omitted in it; 1 ſhall 
make no apology for laying before you the 
following obſervations upon it, which haye 
lately been bonne to me. | Te 8 


S131 34:3; 232192 wn w 3 


Wt * 


Tur particular event that gave riſe to 
the preſent diſpute, on the right of appeal | 


| In matters of diſcipline and correction, has 


been lately ſet forth in what is called an 
Authentic Narrative, &c. and though it has 
not been thought neceſſary, by thoſe who 
were immediately concerned, to juſtify e- 
very ſtep that was taken on that occaſion, 
or to ſhew the imperfection of that addreſs 
* K 2 ta 
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ts the public ; the following obſervations, 
made after the ſtricteſt enquiry into the 


truth of the facts, may perhaps be ſufficient 


to ſhew, that the narrative is not quite ſo 


authentic as might have: been expected ; 
that many material circumſtances, which 


were neceſſary to give the public a right 


information on that ſubject, are. omitted ; 


and that there was not ſo much malice, 


/ 


partiality, or rigour, on the ſide of autho- 
rity, as is ſuggeſted hy _ author of that 
France. 


1. Tux ſn did not complain to the 


vice chancellor till a day and a. half had 


paſſed from his having received the inſult 
at the Weſtminſter club. In which time, 


there is great reaſon to preſume, that if the 
gentlemen concerned had- made to him 


ſome acknowledgment of their .improper 


conduct, no farther notice had been taken 
of it. The proctor did not accuſe the 


members of the club of any intemperance, 


nor did he find any fault with the celebra- 
tion of their anniverſary ; but merely com- 


plained to the vice chancellor of the perſo- 


nal ill treatment he met with, and of the 
indignities offered to his authority. 


Ir 


075 


I is evident that he did not intend to 
* ſurprize them; becauſe he ſent, in the 
morning of the day on which the club met, 
to a young perſon of diſtinction who, as 
he had been informed, was to have been 
the preſident of the club, and acquainted 
him, that he intended to viſit the Weſtmin- 
ſter club that night—-No reaſon has 
ever been aſſigned for ſuppoſing, that the 
proctor was actuated by any nalice and 
ill-will to the gentlemen educated at Weſt⸗ 
minſter ſchool: nor does it appear, that he 
meant a rigorous execution of the new re- 
regulations; for at his going into the room 
he only ſaid to the preſident, that he came 
to ſee that the younger part of the club 
ſhould retire to their reſpective colleges: a 
direction, which a proctor would have given 
in any company at an earlier time of the 
night, though there had not been e ned 
. PO n on n Dent. 


2. Tux + mode y of the 2 
with the vice chancellor may be much 
queſtioned, even from the repreſentation 
®* Nar. page 4. p 6s 4F+ 
+ Id. p. 5 6. 24s 28. | 
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(74) 
en of it in the narrative. It partly con- 
give of a cenſure of him for receiving an 
accuſation from an officer next in power to 
himſelf; and partly tended to deter him 
from proceeding to a trial in a matter 
of public accuſation, for fear of e 
quences. | 


-—_ 


— 


| 
| 
| 
| 
| 
| 
| 


MR. Fo Nm this converſation, I am 
well aflured, laid great ſtreſs upon the want 
of punctilio in the proctor, and thought it 
would juſtify any reſentment on his part. 
To which when the vice chancellor had 
anſwered, that a want of punctilio could not 
well be urged in a court, Mr. F——n, 
turning himfelf to Mr. C-—w faid; If 
' what each fide has to alledge in its defence will 
not be W en 5 Wwe muſt N fo the ſenate. 


Ir is to be obſerved, that no propoſal 
was made on the parts of theſe gentlemen 
for an accommodation with the proctor; 
on the contrary, their perſeverance in afſert- 
ing their own innocence, and their charg- 
ing the proctor with great defect of good. 
behaviour towards them, gave little room 
to endeavour at 1 up the matter, _ | 


poſing. 


(625) 
poſing, it had been practicable on Es ac- 


counts. 


Bor if the parties concerned had, "been 
diſpoſed to a mutual accommodation, would 
it have been adviſeable for the vice chancel- 
lor to have taken ſuch a ſtep? Would not 
that have been conſidered, as a clandeſtine 

buddling up of an affair, that ought to have 
been the ſubject of public enquiry ? Would 
it not have been called a ſcreening of ſome 
particular perſons concerned, and have raiſed 
a much greater clamor than what actually 
did prevail from citing them to a public 
trial; which, however diſagreable to the 
parties accuſed, was loudly demanded by 
the grave and ſenior. part of the univer- 


* ? 


. DurinG this interview with the vice 
ne Mr. A ll defired to know 
what the proctor bad accuſed him of. The 
vice chancellor * acquainted him with the 
particulars, and Mr, A——ll made his ob- 
ſervations upon them: and it was on this 


information from the vice chancellor that 
Mr. 


— 


* Nar. p. 26, 
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Mr. Al drew up the defence, whicli 
he had prepared, and brought written down 


to the law ſchools.—Nor was it till the day 


aſter this interview had been with the vice 
chancellor, that the citation was ſerved or 
ſigned, as appears from the date of it. 
Theſe facts being ſuch, with what juſtice 
does Mr. All complain in the follow- 
ing words ? As this citation has given coun- 
tenance to ſuch reports, I cannot but think it 
a hardſhip, that I was not indulged with a 
hearing, before Mr. vice chancellor had ſo far 
** a kind of Santtim 70 the — 


3 


Tux conſultation with hs heads, about 
the manner in which the vice chancellor 


thould proceed in ſo unuſual a caſe, can 


with no propriety be called a prejudication 
of the + matter, as a public _ was after- 
wards t to enſue. 


4. BesIDes the 4 + matter at Mr. Als 
ſpeech, great N was taken at the man- 
ner with which it was delivered. His ad- 
dreſs, at the firſt ſetting out, was made to 
the vice chancellor, and 1 gentlemen of the 

5 uni ver- 


p. 26. Ib. p. 26, f p. 18, 26, &c. 
Ib. 31, 13. 5 „„ 


67 


aniuerfity, directing his voice and looks. to. 
the galleries. And afterwards, when the 
vice ee wi had in vain endeavdured to 
ſilence the uproar occaſioned by many paſs 
ſages in the ſpeech, Mr. AS—ll called a- 


: load. Gentlemen, w R deſire that You 


would n our c be quiet. 


ot 3 it had been agreed by the vi vice 
chancellor and his aſſeſſors, that Mr. A—lI 
ſhould be ſuſpended for his contemptuous 
behaviour during the courſe of his defence; | 
on the morning of the day on which the 
vice chancellor was to pronounce his ſen- 
tence, he deſired a perſon of great ſtand- 
ing and distinction in the univerſity, to go 
to Mr. All, and acquaint him, that if 
he would make an acknowledgment of his 
fault before ſentence was delivered, the 
vice chancellor would not proceed to that 
part of the ſentence which related to the 
ſuſpenſion. The gentleman. went, and 
thought he found Mr. Al in a dif- 
poſition to comply with the propoſal ; bat 
judging that there might be ſome diſpute, 
about the terms in which the ſubmiſſion 
L ſhould. 
* Nar. p. 60. 
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(78) 
mould be made, he came pack to the vice 


chancellor, in order to ſettle the form. 
This was wrote down by the vice chancel- 


A and i is as s follows. | 


« Mr SM 75 a PRO that he ack- 


nowledges to have offended againſt the dignity 
and authority of the court; thinks it was im- 


Proper behaviour in him; is concerned for it; 
and requeſts of the vice chancellot to over- 
look it. . 


2 


Tus Was VO but the gentleman, on 
his return, found Mr. A-—ll fo averſe to 


the making any acknowledgment, and fo 


reſolute upon appealing from the . ſentence, 


that he would not even ſee the form that 
was drawn up for his ſubmiſſion. 


% 


Tat vice chancellor proceeded to declare 
| his ſentence; and, at the cloſe of it, told 
Il, that the ſuſpenſion was to con- 
tin nue only 4 ll be made brs ſubmiſſion. | 


Mr. A 


6. THE * h though ſupport- 


ed in his * refuſal of the appeal by the con- 


currence 
* Nar. p. 61. 


VE 
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A 
currence of the heads of colleges his aſſeſſors, 
and ſeveral other conſiderable perſons of the 
univerſity, was deſirous of havin g the o- 
pinions of two eminent lawyers on ſo im- 
portant an affair, before he made his final 
reſolution; and it was wholly owing to a 
delay in procuring the opinion. of one of 
theſe gentlemen, that the vice chancellor 
did not give his anſwer to Mr. A——Ill 
ſooner, | x 


| 7. THE appeal was refuſed *, becauſe it 
appeared not grounded on the ſtatutes of the 
univerſity : but as this has been formerly a 
ſubject of diſpute, the vice chancellor has 
ſhewn himſelf willing to haye the matter 
ne to its proper 7 


1 Near. P- 62 
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By Tr Parv and J. Hearn 5 in Pater= 
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1 Crnddrraticns on the 8 of 
making, and the menner of 3 the 
late regulations at Cambridge. 


- Philone vivo patrotinium Atademiæ non REY — 
Led ut contra Academicum diſſeramus, id qui. 

dam faciendum omnino non putabant'; nec verd 

ele ullam rationem di 1 cum iis, qui nibil 
probarent. CIC. 


. cunclis ineft quidam- velus Orbis, ut quem- 


' admodum ne vices, ita morum vertan 
wr; 1 Tac. 


II. A critical Gſkertatton on 2 pet i. 
16—2 1. In which the force of the a- 
1 poſtle's reaſoning is ſhe wn, and the con- 
1 nexion of the — pullgs explained. 


| Speedily will be publ. ed, 


i I * Beautifully printed in two vols. 8 vo, pr. 10 5. 
With a head of the author neatly engraved, 


and ſome memoirs of his life; 
A compleat collection of Fradts, written 
and publiſhed by the late truly learned and 
11 pious Jonx JEFFERY, D. D. arch-deacon 
I'S of Norwich. 


